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STATEMENT OF THE CASE
A.

The Nature of the Case
This is an appeal from an Industrial Commission Final Order that Claimant has failed to

prove that he has sustained any permanent partial disability in excess of his 12% vvhole person
permanent partial impairment, which Surety has paid. The focus of this case is on an injury to
Claimant's neck at C5-6 which despite removal of the C 5-6 disc and a fusion resulted in a
permanent injury to the C6 nerve which enervates Claimant's right shoulder. Instead of focusing
on positive facts and opinions proving that Claimant suffered a permanent nerve injury the
Industrial Commission focused on negative speculative facts and an isolated medical opinion to
deny Claimant benefits to which he is entitled.
B.

The Course of Proceedings
The Workers Compensation Complaint was filed on or about April 20, 2009. Defendants

Answer to Complaint was filed on or about May 7, 2009. Request for Hearing was filed on or
about August 17, 2009. Response to Request for Hearing was filed on or about August 27,2009.
A hearing was held on May 4,2010. The Industrial Commission's Findings of Fact, Conclusions
of Law, and Recommendation and Order was filed December 1,2011. On or about January 9,
2012, Plaintiff filed the Notice of this Appeal.
C.

Statement of Facts
1. The Claimant:
Claimant was a constmction worker who graduated from High School. He did not care

much for school and did not go on to get any formal education after High SchooL (Tr. p. 13,1.
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10 - 25). In construction Claimant worked primarily as a laborer doing the heavy physical \-'lork.
Claimant has some experience bartending, but stopped because he is a recovering alcoholic. In
addition to serving drinks the bartending work also required him to lift boxes ofliquor, cases of
beer, and kegs of beer. (Tr. p. 14, L 1 - p. 15,1. 2).
2. The Accident and Injurv:
Claimant injured his neck on June 15,2006, \-'lhile doing drywall work for All Phase
Construction. While holding a sheet of ceiling dry wall up with his head and arms he felt a pop
in his neck. (Tr. p. 15,1. 15 - p. 16, L 12).
3. Medical Care and Treatment
Claimant was initially treated at Burke Family Chiropractic on July 29, 2006, where he
reported that within a half day to seven days after the injury he was experiencing neck
pain/soreness, neck stiffness, right shoulder pain and stiffness and right arm tingling and
numbness. (Exh. p. 50). He was treated at Burke Family Chiropractic until September 13,2006,
at which time he was referred to Summit Orthopaedics. (Exh. p. 53).
Claimant was evaluated at Summit Orthopaedics by Dr. West on September 26, 2006.
Claimant reported with predominant complaints of shoulder pain and weakness. Dr. \Vest
requested authorization for a right upper extremity EMG test. (Exh. pgs. 57 - 57). The EMG test
was done on December 5,2006 and sho\Y-ed a C6 radiculopathy. (Exh. p. 104 -105, 58). As a
result Dr. West requested authorization ofa MRI test. (Exh. pgs. 58 - 62). Dr. \Vest referred
Claimant to Dr. McCowin (the spinal surgeon at Summit Orthopaedics) who performed an
anterior cervical discectomy and fusion at C5-6 on February 26, 2007. (Exh. pgs. 75 - 78). On
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May 23, 2007, Dr. McCo\vin released Claimant to full duty work and gave him a permanent
impairment rating of9% of the whole person noting that Claimant had some loss of muscle
function and some mild residual symptoms. (Exh. p. 87).
4. Work Performed After the Accident
Between the time Claimant was released from care by Dr. McCowin and when he
returned to Summit Orthopaedics and saw Dr. West on August 28, 2008, he had been doing
some construction work, a little bartending work, and then some construction work. The first
construction work was for Mr. Buckmaster who also had been an employee at All Phase
Construction. Claimant testified that the work with Mr. Buckmaster, although part time, was
grueling and painful even though he enjoyed the work. He further testified that his right
shoulder and the right side of his neck would start to ache and because of that he couldn't keep
up with the work. This caused issues between him and Mr. Buckmaster to the point that they
decided they couldn't work together. (Tr. p. 22., 1. 14 - p. 25, 1. 8).
Claimant looked for but did not find other work so he fell back into his alcoholic ways,
became a recluse and lived off from his impairment award. When his impairment award ran out
he became worried and took ajob at the Golden Crown Lounge tending bar. That work did not
last long because of his alcoholism so looked for work in construction again.
Claimant then contacted a friend of his, Ron Kempers, who offered him work despite being
advised not to do so for workmans's comp reasons. Claimant did mostly cleanup work for Mr.
Kempers but had physical difficulty doing so. The problems he continued to have with his neck
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and shoulder while doing this work is vv'hat led him to return to Summit Orthopeadics on August
28,2008. (Tr. p. 25, 1. 12 - p. 32, 1. 20).
Eventually there was no longer work for Claimant with Mr. Kempers. Since Claimant
"vas limited to mostly cleanup work, "vhen there was a drop offinjobs Mr. Kempers laid him off.
After that, Claimant looked for work but was only able to find odd jobs here and there. Most of
the jobs he applied for were probably beyond his physical limitations. (Tr. p. 38, 1. 18 - p. 43, 1.
14).
5. Post Accident Incidents
In July of2007, Claimant was involved in a rear end motor vehicle accident in which he
believed he sustained a whiplash type injury to his neck. Claimant was treated one time at an
emergency care facility the name of which he could not recall. Sometime in 2008 Claimant
tripped and fell onto his right shoulder for which he went to the same emergency care facility.
Claimant was not sure of the specific dates of these incidents. Claimant was checked out for
these injuries. After each, the doctor told him everything looked fine and that he did not have
any symptoms related to these injuries that he was not suffering from before. (Tr. p. 49, 1. 12 - p.
51,1.24).
6. Follow Up Evaluation with Dr. West
On August 28, 2008, Claimant returned to Summit Orthopaedics where he again saw Dr.
West. It "vas noted that he had done some work and continued to have right shoulder pain and
weakness. Dr. West noted atrophy in Claimant's right shoulder girdle. After evaluation, Dr.
West opined that Claimant's shoulder weakness is essentially a continuation of his original
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symptoms via vveakness. Dr. yVest did strength testing which showed weakness in muscles
which have C5 and C6 enervation. Dr. West testified that the shoulder problems for which he
saw Claimant on August 28, 2008, was still the ongoing problem related to weakness that was
affecting his shoulder girdle function and also some persisting nerve pain in the C6 distribution.
It is Dr. West's opinion that Claimant suffered from a permanent injury to the nerve. (yVest Depo.

p. 6, 1. 20 - p. 8, 1. 10).
On March 31, 2009, Dr. West saw Claimant and noted that he did not have additional
medical care to offer Claimant but did increase his impairment rating to 12% of the whole person
based on a permanent injury to the nerve and weakness in the shoulder girdle. The pre-surgical
testing showing a C6 radiculopathy and ongoing shoulder girdle weakness documented by the
Cybex testing confirmed Dr. West's opinion that Claimant's shoulder pain and dysfunction are
coming from underlying weakness related to his radiculopathy and discectomy surgery
performed by Dr. McCowin. Dr. yVest is of the opinion that this is a permanent problem which
will not resolve. Dr. West further opined that Claimant should look for a job that is less
sedentary than construction. (Exh. pgs. 89 - 94). Dr. West testified that he disagrees with Dr.
McCowin's release of Claimant without restrictions. (West Depo. p. 23, 1. 3 - p. 23, 1. 23).
On April 14,2010, Dr. West filled out a Physical Functional Assessment form which
placed Claimant in the sedentary work category to wit: Exert no more than 10 Lbs on an
occasional basis, seldom bend/stoop, and reach occasionally with right or left arm. (Exh. pgs.
102 - 103). Dr. West reiterated these limitations in his post-hearing deposition. (West Depo., p.
9,1. 23 - p. 11,1. 11).
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Dr. West was asked whether knowledge of a vvhiplash type accident in July of 2007 or a
fall onto his shoulder would change his opinion as to causation of Claimant's shoulder pain and
weakness. Dr. West testified that his opinion is based on documentation of a nerve injury and
persisting loss of nerve function pre-op and post-op which demonstrate a continuation of the
symptoms Claimant had pre-op. (West Depo. p. 25, 1. 17 - p. 26, 1. 9).
7. Vocational Experts and Evaluation
Claimant was evaluated by Vocational Expert, Kent Granat, on or about December 9,
2009. Mr. Granat met with Claimant, reviewed his medical records and completed a vocational
evaluation to provide an opinion as to the extent of Claimant's permanent disability inclusive of
impairment. Mr. Granat concluded that Claimant is not totally disabled but that based on the
restrictions placed on him by Dr. West he has at least a 58.4% permanent disability inclusive of
impairment. (Exh. pgs. 118 - 130).
Claimant was evaluated by Vocational Expert, Bill Jordan, at the request of Defendants.
Mr. Jordan opined that Claimant suffers from a permanent disability of25 - 27% inclusive of
impairment. (Exh. p. 143).
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STATEMENT OF THE ISSUES

The Industrial Commission erred in ordering that Claimant has failed to prove that he has
sustained any permanent partial disability in excess of his 12% vvhole person permanent partial
impairment, which Surety has paid.

A.
That the Industrial Commission erred in finding that Claimant has failed to prove
that the complaints vvith which he presented on August 28, 2008, are referable to the
subject accident as opposed to one or more of the intervening events.

B.
The Industrial Commission erred in rejecting the opinions of both vocational
experts.
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STANDARD OF REVIE\V

When reviewing a decision by the Industrial Commission, this Court exercises
free review over the Commission's conclusions of law, but will not disturb the
Commission's factual findings if they are supported by substantial and competent
evidence. Steyvart v. Sun Valley Co., 140 Idaho 381, 384, 94 P.3d 686, 689 (2004).
Substantial and competent evidence is "relevant evidence which a reasonable mind might
accept to support a conclusion." Boise Orthopedic Clinic v. Idaho State Ins. Fund, 128
Idaho 161, 164,911 P.2d 754, 757 (1996). The Commission's conclusions regarding the
credibility and weight of evidence will not be disturbed unless they are clearly erroneous,
Excel! Constr., Inc. v. State, Dep't of Labor, 141 Idaho 688, 692, 116 P.3d 18,22 (2005).
This Court will not re-vveigh the evidence of consider whether it would have drawn a
different conclusion from the evidence presented, Id.
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ARGUMENT
Claimant proved that he has sustained a permanent partial disability in excess of his 12%
whole person permanent partial impairment.

In finding and concluding that Claimant failed to prove he sustained a permanent
disability in excess of impairment the Industrial Commission's focused on MMI (maximal
medical improvement) rather than the nature and extent of his permanent impairment and
resulting limitations. (R. pgs. 25 - 27). The focus on MMI rather than his permanent impairment
and resulting limitations fails to apply the applicable legal standard set forth in Idaho Code §§
72- 423,425, and 430.
When Dr. McCo\vin released Claimant from his care on May 23, 2007, he gave him a 9%
permanent impairment rating based on a healed fusion and some loss of muscle function fu"ld
some mild residual symptoms. (Exh. p. 87). That loss of muscle function is likely related to an
injury to the nerve as identified by Dr. West and which over time resulted in atrophy of the
posterior of the right shoulder and weakness. The results of the Cybex test requested by Dr.
West in August of 2008 led him to conclude that the shoulder weakness is related to his
radiculopathy and resulting discectomy surgery. (Exh. p. 90).
Based on his findings Dr. West increased the impairment rating to 12% and advised
Claimant to look for a more sedentary type of work. This increase in the impairment rating was
for the permanent injury to the nerve and shoulder girdle weakness which he felt had been
overlooked when the 9% impairment rating was rendered by Dr. McCowin. (Exh. pgs. 89 - 94).
Furthermore, this increase in impairment was not based on a change in the date ofMMI but
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rather was based on a better method from the Sixth Edition of the AA1.4 Guides to the Evaluation
of Permanent Impairment to rate permanent nerve injuries. The atrophy and ongoing weakness

is simply evidence of the permanent injury to the nerve which related back to when Dr.
McCowin fotmd Claimant to be MMI.
Pursuant to Idaho Code § 72-425 a permanent disability results \vhen the actual or
presumed ability to engage in gainful activity is reduced because of a permanent impairment
(emphasis added). Mr. Waters suffers from a permanent impairment of 12% of the whole person
based on a C6 radiculopathy and residual motor weakness in his right upper extremity which
based on the opinion of Dr. West has affected his ability to engage in gainful activity which
would require the use of neck and right upper extremity. (Exh. ps. 94,101, and 102; West Depo.
p. 10,1. 23 - p. 11).
Considering the restrictions provided by Dr. West both vocational experts opined that
Claimant suffers from a permanent disability in excess of his 12% impairment. While said
experts disagree as to extent in excess, there is no disagreement that it is at least 25% inclusive of
impairment. (Exh. pgs. 130 and 143).

A.
Dr. 'Vest opined that the complaints with which Claimant presented on August 28,
2008, are referable/causally related to the subject accident as opposed to one or more of the
intervening events. Dr. 'Vest's opinion in this regard is uncontradicted and must be
accepted as true.

The Industrial Commission found that Claimant failed to prove that the complaints with
which he presented on August, 28, 2008, are referable to the subject accident as opposed to one
or more of the intervening events. (R. p. 26, para. 43). To reach this conclusion the Industrial
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Commission gave no weight to the uncontradicted opinions of Dr. West. Doing so is contrary to
long standing law.
This Court has stated that courts (including the Industrial Commission) must accept as
true the positive uncontradicted testimony of credible witnesses, unless inherently improbable or
rendered so by facts and circumstances disclosed at trial. Airstream v. CIT Financial Serv.,
Inc., 111 Idaho 307,312,723 P.2d 851,856 (1986). Curtis v. DeAtley, 104 Idaho 787, 663 P.2d
1089 (1983); Dinneen v. Finch, 100 Idaho 620, 603 P.2d 575 (1979); Pierstorffv. Gray's Auto

Shop, 58 Idaho 438, 74 P.2d 171 (1937). Such uncontradicted testimony may only be disregarded
if the testimony'S falsity is apparent \vithout any resort to inferences or deductions,' Curtis v.

DeAtley, supra, 104 Idaho at 790, 663 P.2d at 1092, quoting Dinneen v. Finch, 100 Idaho 620,
627,603 P.2d 575, 582 (1979).
While the Industrial Commission chose to focus on one or more intervening incidents (R.
pgs. 25 and 26), there is no evidence in the record that any of these incidents in any way caused
or contributed to the permanent nerve injury Dr. West positively attributes to the subject accident.
In response to a question from defense counsel addressing this issue Dr. West specifically stated
that a whiplash injury would not cause a nerve injury and that Claimant had a documented nerve
injury pre-operatively and persisting loss of nerve function post-operatively. (West Depo. p. 25,

1. 22 - p. 26, 1. 9). Defendants bear the burden of proving the causal relationship of any of these
incidents to Claimant's impairment or resulting restrictions. Neither Defendants nor the
Industrial Commission can rely on speculation as to what effect, if any; said intervening
incidents had on Claimant's condition.
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Furthermore, Dr. "YVest opined that the atrophy/deterioration in Claimant's condition that
he objectively found through testing fifteen months following May 2007, is due to the
permanent nerve injury caused by the subject accident and not to intervening events. (Exh. p. 89,
90, and 94). Therefore, Claimant's testimony is not the only evidence of said
atrophy/deterioration and to the contrary his testimony is corroborated by the uncontradicted
findings and opinions of Dr. "YVest.
The Industrial Commission erred in relying on evidence that is not before it and is not
apparent without resorting to inference or deduction over positive uncontradicted evidence that is
before it. In Jeffrey v. Trouse, 100 Mont. 538, 50 Pac.2d 872, 874 (1935), it is held that neither
the trial court nor a jury may arbitrarily or capriciously disregard the testimony of a witness
unimpeached by any of the modes kno\vn to the law, if such testimony does not exceed
probability. And, in Arundel v. Turk, 16 Cal.App.2d 293,60 Pac.2d 486, 487, 488 (1936), the
rule is stated thus: 'Testimony which is inherently improbable may be disregarded, but to warrant
such action there must exist either a physical impossibility of the evidence being true, or its
falsity must be apparent, without any resort to inferences or deductions.' "
In the big picture of this case and considering the opinion of the Dr. McCowin as
compared to the opinions of Dr. West, the opinions of Dr. West are substantial while the opinion
of Dr. McCowin is isolated, remote, and less than a scintilla. The opinion of Dr. McCowin
compared to that of Dr. "YVest is not such that a reasonable mind would accept such evidence as
to support the conclusion made by the Industrial Commission. Boise Orthopedic Clinic v. Idaho

State Insurance Fund, 128 Idaho 161, 164,911 P.2d 754,757 (1996).
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B.
Claimant suffers from a permanent partial disability in excess of his 12%
impairment. Both Experts so opined. Therefore the positive uncontradicted opinions of
these experts that Claimant suffers from a permanent disability of at least 25% inclusive of
impairment must be accepted as true unless inherently improbable. Therefore, there is
substantial evidence that Claimant's capacity for gainful employment has been reduced
because of his permanent impairment.
Even though Defendants conceded that Claimant is entitled to a permanent disability of at
least 25% including impairment

CR. p. 7) and both vocational experts opined that Claimant has a

permanent disability including impairment of at least 25% considering the restrictions provided
by Dr. West, the Industrial Commission ignored Defendants concession and the opinions of the
vocational experts. The Industrial Commission did so even though said opinions are not
inherently improbable. Ho\v can opinions expressed by two experts -- one hired by Claimant and
the other hired by Defendants -- be inherently improbable.
While the Industrial Commission attempted to find evidentiary support for it conclusion
that Claimant suffered from no disability in excess of impairment, as argued above the Industrial
Commission's focus on the May 23, 2008, date ofMMI and the opinion of Dr. McCowin on that
date is misplaced and misapplies the applicable law. The focus ofIdaho Code §§ 72-423 and
425 are on Claimant's present and future ability to engage in gainful activity as it is affected by
the pertinent medical factor of permanent impairment and by pertinent non-medical factors as
provided in section 72-430, Idaho Code.
The focus then is in part on the extent of Claimant's permanent impairment and the
resulting restrictions. Dr. West corrected the impairment rating rendered by Dr. McCowin and
also the lack of restricions rendered by him. Defendants accepted and paid the correction to the
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permanent impairment. Defendants neither deposed or obtained an opinion from Dr. McCowin
to contest the later opinions rendered by Dr. West. For these reasons and those stated above the
Industrial Commission's adoption of the isolated and remote opinion of Dr. McCowin over the
opinions of Dr. West is clearly erroneous.
The focus is also on the non-medical factors set forth in Idaho Code §72-430. While the
vocational experts discuss these factors in detail, the Industrial Commission does not mention
them. (Exh. 118 - 143; Jordan Depo. p. 64, 1. 25 - p. 65,1. 15). There is no indication that the
Industrial Commission considered these factors.
For these reasons Claimant argues that the Industrial Commission erred in rejecting the
opinions of both vocational experts given that they are not inherently improbable.
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CONCLUSION
For the reasons set forth in this brief Claimant/Appellant respectfully requests that this
Court reverse the Order of the Industrial Commission entered on December 1,2011, and
remands this case back to the Industrial Commission for determination of a permanent partial
disability of at least 25% inclusive of permanent impairment.

DATED this

-Ii- day of June, 2012.
Petersen, Parkinson, & Arnold, PLLC

JAMEst~OLD
Attorneys for Claimant/Appellant
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